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The Bare Facts:
Lawyers Defend Free Speech and the 
Valley’s Adult Entertainment Industry
By Elizabeth Post 
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Measure B
Measure B—The Safer Sex in the Adult Film Industry Act—was 
passed in 2012 by Los Angeles County voters, garnering about 
57 percent of the total votes cast. The Act requires adult fi lm 
performers to use condoms while engaged in sex acts.
 Prominent First Amendment defense attorney H. Louis 
Sirkin has been involved in litigation over Measure B, which 
settled earlier this year. Though the settlement upheld the 
condom requirement, he says, many provisions of Measure 
B were determined to be unconstitutional, and enforcement 
of the condom requirement is not likely to occur for several 
years.
 According to Sirkin, “Its requirements inhibit actors, writers 
and producers from exercising their free choice in expressing 
their message regarding human sexual behavior, in violation of 
their constitutional right to free expression protected by the First 
Amendment and also their right of free association.”
 Measure B, he states, “also infringes upon their right to 
privacy protected by the Fourth Amendment and their right to 
substantive due process protected by the Fifth and Fourteenth 
Amendments to the U.S. Constitution. In a free society an 
individual has the fundamental right to self-determination 
and choice in the manner in which he or she performs in the 
performing arts.”
 Free Speech Coalition Executive Director Eric Paul Leue, 
adds, “I believe it is important that we realize that an industry 
that has successfully self-regulated and coexisted for decades 
is being pushed underground. Thousands of jobs, tens to 
hundreds of millions of dollars in lost tax revenue, and what we 
call a true ‘lawsuit bonanza.’”

H. Louis SirkinH. Louis Sirkin was raised in Cincinnati, Ohio. He  was raised in Cincinnati, Ohio. He 
received a B.A. in Political Science in 1962 and a J.D. in received a B.A. in Political Science in 1962 and a J.D. in 
1965 from the University of Cincinnati. Admitted in 1965, 1965 from the University of Cincinnati. Admitted in 1965, 
his practice is primarily criminal, with an emphasis on his practice is primarily criminal, with an emphasis on 
white collar crime, civil rights, and constitutional law, in white collar crime, civil rights, and constitutional law, in 
particular First Amendment issues.particular First Amendment issues.
 Sirkin began representing clients in the adult industry  Sirkin began representing clients in the adult industry 
due to his strong desire to prevent censorship, which he due to his strong desire to prevent censorship, which he 
views as a threat to freedom and liberty and the “cancer views as a threat to freedom and liberty and the “cancer 
of democracy.” In 1990, he represented Dennis Barrie, of democracy.” In 1990, he represented Dennis Barrie, 
Director of Cincinnati’s Contemporary Art Gallery, who Director of Cincinnati’s Contemporary Art Gallery, who 
was indicted for obscenity in the Robert Mapplethorpe was indicted for obscenity in the Robert Mapplethorpe 
exhibition entitled “The Perfect Moment.” This year, his exhibition entitled “The Perfect Moment.” This year, his 
acquittal celebrates its 25th anniversary and the Los acquittal celebrates its 25th anniversary and the Los 
Angeles County Art Museum and Getty Center are Angeles County Art Museum and Getty Center are 
currently presenting a joint exhibition of Mapplethorpe’s currently presenting a joint exhibition of Mapplethorpe’s 
works.works.
 Sirkin’s most notable accomplishment was his  Sirkin’s most notable accomplishment was his 
2002 victory before the 2002 victory before the United States Supreme Court in United States Supreme Court in 
Ashcroft v. Free Speech CoalitionAshcroft v. Free Speech Coalition. The Court struck down . The Court struck down 
two overbroad provisions of the Child Pornography two overbroad provisions of the Child Pornography 
Prevention Act of 1996 that abridged “freedom to Prevention Act of 1996 that abridged “freedom to 
engage in a substantial amount of lawful speech.”engage in a substantial amount of lawful speech.”

  OR MANY YEARS, THE SAN FERNANDO VALLEY
  was the hub of the adult entertainment industry,
  home to hundreds, perhaps thousands, of adult fi lm 
studios, websites, adult “toy” makers, phone sex companies, 
and porn magazines. The Valley’s status was underscored 
when the communities of Reseda and Van Nuys served as the 
backdrop for Boogie Nights, the Academy Award-nominated 
fi lm that chronicled the porn movie industry of the late 1970s 
and early 1980s.
 Adult entertainment nested in the Valley in the mid-1900s. 
The area was close enough to Hollywood so fi lmmakers could 
obtain necessary fi lm equipment and assistance provided, 
often incognito, from persons knowledgeable in pre- and post-
production work needed to make a fi lm. But the outer reaches 
of the Valley, such as Chatsworth and Canoga Park, were 
sparsely populated and far enough from urban Los Angeles, so 
that pornographers could avoid public attention and the reach 
of police and other law enforcement.
 Today, industry leaders, including Vivid Entertainment 
with its global headquarters in Universal City and Chatsworth-
based AVN Media Network, employ thousands in the San 

Fernando Valley. At the same time, free content available 
on the internet, rampant content piracy, a greater tolerance 
nationwide for the production of adult content, increased 
competition, and an upsurge in local regulation, such as the 
passage of Los Angeles County’s Measure B, have slowed 
local adult fi lm production considerably in recent years. In 
2012, when Measure B passed, 480 fi lm permits were issued 
by FilmL.A. (the nonprofi t that processes on-location fi lm 
permits). Between 2013 and 2015, no more than 40 were 
issued annually.
 The Canoga Park-headquartered Free Speech Coalition 
(FSC) is the adult entertainment industry’s trade association 
and legal watchdog. Since its founding in 1991, the FSC’s 
positions and issues have been defended and championed 
by a cadre of lawyers in California and across the nation who 
are dedicated to advocating for free speech and the First 
Amendment.
 In the following report, Valley Lawyer profi les some key 
legal issues faced by the adult entertainment industry in the 
San Fernando Valley and the lawyers who represent the 
industry in legislatures and courts across the nation.
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Elizabeth Post is Executive Director of the San Fernando Valley Bar Association, a position she has held since 1994, 
and Publisher of Valley Lawyer. She can be reached at epost@sfvba.org. 

State Ballot Initiative
California’s Condoms in Pornographic Films Initiative 
will be one of potentially eighteen measures on the 
upcoming November ballot. The measure would require 
use of condoms and other protective measures during 
pornographic fi lming, and compel pornography producers 
to pay for certain health services and checkups. The 
measure was proposed by AIDS Healthcare Foundation 
President Michael Weinstein and authored by Valley 
attorney Bradley W. Hertz. It is opposed by the Free Speech 
Coalition and the Valley Industry and Commerce Association 
(VICA).
 “The Initiative creates a cause of action for any 
California resident, without any injury pleading requirement, 
against any producer, distributor or seller, or aider and 
abettor, of recordings [fi lm, internet, photography, etc.] 
which appear to depict oral or penetrative sex if a condom 
is not visible,” says Free Speech Coalition Chair Jeffrey 
Douglas. “Although the defendant has as a defense that 
a condom was used, this is a fact question that can be 
established only after full discovery and well past the 
demurrer stage.”
 This is not limited to the so-called adult entertainment 
industry in this era of increasingly sexually explicit content, 
he says, asserting that “mainstream producers and 
distributors of motion pictures, including theater owners, 
cable and streaming services, are all subject to such 
lawsuits. Even more astonishingly, workers can be sued by 
members of the public, based on the perception that the 
Initiative’s requirements were not followed.”
 Unlike those in more mainstream entertainment, 
says Douglas, “actors and actresses commonly have 
a fi nancial interest in the productions. The initiative 
language purportedly protecting workers is an intentionally 
disingenuous and deceptive. Never before have workers 
faced the possibility of being personally liable for safety rule 
violations purportedly for their protection, or being subject 
to harassing lawsuits by the public.”
 According to FSC Executive Director Leue, “From 
a change to the private right of action, to rebuttable 
presumptions, and making workers liable to lawsuits—even 
injured workers—the state ballot initiative in California is a 
grave threat to our workers.”

Jeffrey J. Douglas of Santa Monica practices criminal 
defense in state and federal cour ts. He received defense in state and federal cour ts. He received 
a B.A. with high honors from UC Berkeley and a a B.A. with high honors from UC Berkeley and a 
J.D. from UCLA. Since his admission to the State J.D. from UCLA. Since his admission to the State 
Bar in 1982, he has advised all segments of the Bar in 1982, he has advised all segments of the 
adult enter tainment industry. Douglas has served adult enter tainment industry. Douglas has served 
as Chair of the Board of Directors of the Free as Chair of the Board of Directors of the Free 
Speech Coalition since 1995 and currently acts Speech Coalition since 1995 and currently acts 
as Chairman Emeritus of the First Amendment as Chairman Emeritus of the First Amendment 
Lawyers Association and as a Director of the ACLU Lawyers Association and as a Director of the ACLU 
Foundation of Southern California.Foundation of Southern California.
 A nationally recognized spokesperson for  A nationally recognized spokesperson for 
the adult enter tainment industry, Douglas has the adult enter tainment industry, Douglas has 
successfully defended clients in state and federal successfully defended clients in state and federal 
obscenity cases and is considered among the leading obscenity cases and is considered among the leading 
authorities on 18 U.S.C. §2257, a key federal adult authorities on 18 U.S.C. §2257, a key federal adult 
film regulatory statute. He has testified before film regulatory statute. He has testified before 
the California legislature and, on occasion, before the California legislature and, on occasion, before 
Congress, and was the plaintiff ’s representative in Congress, and was the plaintiff ’s representative in 
Ashcroft v. Free Speech CoalitionAshcroft v. Free Speech Coalition.
 When asked about oppor tunities for Valley  When asked about oppor tunities for Valley 
lawyers to practice in the industry, Douglas says, lawyers to practice in the industry, Douglas says, 
“The adult enter tainment industry is significantly “The adult enter tainment industry is significantly 
underrepresented by the legal community. While underrepresented by the legal community. While 
there are lawyers who handle the typical range there are lawyers who handle the typical range 
of matters associated with both enter tainment of matters associated with both enter tainment 
and technology [intellectual proper ty, contractual and technology [intellectual proper ty, contractual 
corporate and tax matters, litigation, estate planning, corporate and tax matters, litigation, estate planning, 
family law, etc.], there a just few practitioners in family law, etc.], there a just few practitioners in 
each arena.”each arena.”

Jordyn Gadasi
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OSHA
The scope of California’s Condoms in Pornographic Films 
Initiative is far reaching. “The Weinstein Initiative treads upon 
and tries to supersede the authority of Cal/OSHA,” according 
to Sonoma County employment law attorney Karen Tynan, 
who provides advice and assistance to the FSC on issues of 
regulatory compliance and California employment law.
 “There are current Cal/OSHA regulations in place, and 
we’ve been trying to get ‘industry appropriate’ regulations 
passed for six years. The initiative violates worker privacy, 
confl icts with Cal/OSHA regulations, and tries to create some 
type of new rights of action for civil complaints against 
performers and others in the industry.”
 The initiative, she says, “would make changes to the Labor 
Code that would cause worker harassment, create liability for 
distributors, and other ‘crazy’ results.”

Karen TynanKaren Tynan, originally a “southern gal” from Georgia, , originally a “southern gal” from Georgia, 
graduated from the U.S. Merchant Marine Academy and graduated from the U.S. Merchant Marine Academy and 
served in the Merchant Marine for ten years. After starting served in the Merchant Marine for ten years. After starting 
a family, she left the sea to attend night school at the Empire a family, she left the sea to attend night school at the Empire 
College School of Law in Santa Rosa, California while raising College School of Law in Santa Rosa, California while raising 
her family during the day. Since her admission to the Bar in her family during the day. Since her admission to the Bar in 
2001, Tynan has practiced employment law and regulatory 2001, Tynan has practiced employment law and regulatory 
law throughout California.law throughout California.
 Tynan is proud to represent Kink, Evil Angel, Intersec,  Tynan is proud to represent Kink, Evil Angel, Intersec, 
and many other companies that prefer to remain nameless and many other companies that prefer to remain nameless 
since she began working with adult clients seven years ago. since she began working with adult clients seven years ago. 
“We have amazing business people in the industry, leading “We have amazing business people in the industry, leading 
technology people, and frankly, just darn fi ne employees. We technology people, and frankly, just darn fi ne employees. We 
really do want to contribute to the economy and be a great really do want to contribute to the economy and be a great 
part of the entertainment business, but this harassment and part of the entertainment business, but this harassment and 
targeted prosecution goes too far.”targeted prosecution goes too far.”

2257 Recordkeeping Requirements
18 U.S.C. §§2257 and 2257A impose burdensome 
recordkeeping and labeling requirements on whoever produces 
a visual depiction of actual or simulated sexually explicit conduct. 
Under the statutes enacted in 1988, it is a federal crime to refuse 
to permit the Attorney General or his designee to conduct an 
inspection, without a search warrant, of the records, and for any 
person to knowingly sell or transfer any matter that includes a 
covered sexual depiction that does not have the statement on it 
describing where the required records are maintained.
 The law is aimed at prohibiting the employment of minors 
in adult productions; however, any person who produces a 
sexual image is subject to the law, even if the image is created 
for private, personal use such as ‘sexting’ or sharing personal 
sexual imagery on adult dating websites and social networking 
sites.
 “The adult industry has always condemned child 
pornography, has been dedicated to its eradication, and has 
encouraged enforcement of the laws prohibiting the use of 
minors in sexually explicit fi lms,” says Cleveland-based attorney 
J. Michael Murray. “Adult fi lm producers have, for decades and 
long before the original version of the statute was enacted in 
1988, always checked IDs of their performers to verify they were 
over the age of majority. In all those years there have been only 
a handful of cases in which an underage performer appeared 
in adult fi lms. In each instance the underage performer used a 
fraudulent ID to gain access to the production.”
 Murray and his fi rm have represented the Free Speech 
Coalition and other plaintiffs in a suit challenging the 
constitutionality of 2257. Since 2009, the case has wound a 
circuitous path through the U.S. District Court for the Eastern 
District of Pennsylvania and the U.S. Court of Appeals for the 
Third Circuit. Murray argued the case for a third time before 
the same Third Circuit panel last December and, he says, “By 
the time this is published, however, a decision may have been 
rendered.”

J. Michael MurrayJ. Michael Murray was born and raised in Cleveland, Ohio. 
He received his B.A. from the University of Notre Dame and He received his B.A. from the University of Notre Dame and 
his J.D. from Cleveland State University’s Cleveland-Marshall his J.D. from Cleveland State University’s Cleveland-Marshall 
College of Law. Admitted to practice in Ohio in 1976, College of Law. Admitted to practice in Ohio in 1976, 
Murray’s areas of practice include First Amendment and Murray’s areas of practice include First Amendment and 
other constitutional litigation, criminal defense, civil litigation, other constitutional litigation, criminal defense, civil litigation, 
and federal and state appeals. He is a Fellow of the American and federal and state appeals. He is a Fellow of the American 
College of Trial Lawyers and Past President and National College of Trial Lawyers and Past President and National 
Chairman of the First Amendment Lawyers Association.Chairman of the First Amendment Lawyers Association.
 Murray recalls, “In the late 1970s and the 80s into  Murray recalls, “In the late 1970s and the 80s into 
the early part of the 90s, state and federal obscenity the early part of the 90s, state and federal obscenity 
prosecutions against those involved in the production prosecutions against those involved in the production 
and distribution of adult sexually explicit materials were and distribution of adult sexually explicit materials were 
commonplace. Indeed, in those years, the Department of commonplace. Indeed, in those years, the Department of 
Justice waged a war on pornography and the adult industry. Justice waged a war on pornography and the adult industry. 
I defended numerous obscenity prosecutions in many I defended numerous obscenity prosecutions in many 
state and federal courts in the country. Those prosecutions state and federal courts in the country. Those prosecutions 
subsided in the 90s and 2000s as adult materials grew in subsided in the 90s and 2000s as adult materials grew in 
acceptance. Now obscenity prosecutions are uncommon.”acceptance. Now obscenity prosecutions are uncommon.”
 The issues, he says, “shifted to licensing and zoning  The issues, he says, “shifted to licensing and zoning 
regulations, restrictions on hours of operation, and other regulations, restrictions on hours of operation, and other 
regulations directed against adult establishments. The adult regulations directed against adult establishments. The adult 
nightclub industry became more of a target of various nightclub industry became more of a target of various 
regulations.”regulations.”
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Digital Millennium Copyright Act of 1998
The Digital Millennium Copyright Act (DMCA) is a U.S. 
copyright law (17 U.S.C. §512) that implements two 1996 
treaties of the World Intellectual Property Organization. The 
law has provisions, frequently referred to as the ‘safe harbor 
provisions,’ limiting liability of online services for copyright 
infringement by their users.
 “In the adult industry, the DMCA is an everyday issue 
because of the growth and dominance of user submitted 
content websites (such as tube sites and forums) and a 
substantial increase is content piracy,” says Michigan attorney 
Corey Silverstein.
 In essence, he says, “the adult industry is divided into 
content producers seeking to protect their intellectual property 
and websites that permit user submitted content and seek 
protection from copyright infringement claims related to 
content submitted by users. The Federal Trade Commission is 
very active and in the past few years has become aggressive 
in investigating consumer complaints against online 
businesses, including those operating in the adult industry 
space.”
 According to Silverstein, “The U.S. Copyright Offi ce 
recently decided to review the DMCA’s safe harbor provisions 
and accompanying notice-and-takedown procedures, and 
the Library of Congress has requested public comment. 
The FSC’s position is that this is a great opportunity for the 
industry to have its opinions heard and urges all industry 
members to capitalize on the opportunity to have a voice while 
the government is demonstrating its openness to reform.”
 The DMCA, he says, “remains valid and enforceable law 
regardless of the Library of Congress seeking public comment. 
All website operators—especially those dealing with user 
submitted content—need to comprehend and implement the 
DMCA as both an intellectual property enforcement tool and 
defensive mechanism against potential third party claims.”
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Corey SilversteinCorey Silverstein was born in Canada, but spent his  was born in Canada, but spent his 
teenage years in Michigan and Indiana. He received teenage years in Michigan and Indiana. He received 
a B.S. from Purdue University and his J.D. from the a B.S. from Purdue University and his J.D. from the 
University of Detroit Mercy School of Law.University of Detroit Mercy School of Law.
 Silverstein was admitted to practice law in  Silverstein was admitted to practice law in 
Michigan in 2006, the District of Columbia in 2007 Michigan in 2006, the District of Columbia in 2007 
and Arizona in 2012. More than half of his practice and Arizona in 2012. More than half of his practice 
is devoted to adult industry clients and his areas of is devoted to adult industry clients and his areas of 
practice include First Amendment, criminal defense, practice include First Amendment, criminal defense, 
civil litigation, intellectual property, information civil litigation, intellectual property, information 
technology law, internet law, and transactional law.technology law, internet law, and transactional law.
 While in law school, he became acquainted with  While in law school, he became acquainted with 
an individual who owns a stake in an internet hosting an individual who owns a stake in an internet hosting 
company that provided its services for a large number company that provided its services for a large number 
of adult entertainment websites. As a result, his clients of adult entertainment websites. As a result, his clients 
now include website operators, internet hosting now include website operators, internet hosting 
companies, content producers, billing companies, companies, content producers, billing companies, 
programmers, developers, software engineers, and programmers, developers, software engineers, and 
other technology service providers. According to other technology service providers. According to 
Silverstein, “The adult industry is very technology Silverstein, “The adult industry is very technology 
driven and traditional geographical business driven and traditional geographical business 
boundaries do not exist due to all of the various boundaries do not exist due to all of the various 
technological tools currently available and those that technological tools currently available and those that 
are created each and every day.”are created each and every day.”
 Silverstein is a member of several professional  Silverstein is a member of several professional 
associations, including the First Amendment Lawyers associations, including the First Amendment Lawyers 
Association and the Foundation for Individual Rights Association and the Foundation for Individual Rights 
in Education (F.I.R.E.).in Education (F.I.R.E.).
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